The Right Honourable Jack Straw MP
Lord Chancellor and Secretary of State for Justice
102 Petty France
London SW1H 9AJ

Collyer Bristow LLP solicitors
4 Bedford Row, London WC1R 4DF
T (Direct) +44 (0)20 7468 7211
F (Direct) +44 (0)20 7468 7311
E steven.heffer@collyerbristow.com
DX 163 London Chancery Lane
Our ref: SHR/nls/52261.1
Your ref:

9 March 2010

Dear Sir
RE: LAWYERS FOR MEDIA STANDARDS
DECISION TO REDUCE CONDITIONAL FEE AGREEMENT SUCCESS FEES IN DEFAMATION PROCEEDINGS
PROPOSED CLAIM FOR JUDICIAL REVIEW
1.

We act for Lawyers for Media Standards Limited (“LMS”) an incorporated body whose members
include a number of lawyers who represent both claimants and defendants in defamation cases
with the benefit of Conditional Fee Agreements (“CFAs”).

2.

This letter concerns the decision of the Ministry of Justice to implement the proposal to reduce the
maximum conditional fee agreement success fee in defamation cases from 100% to 10% (“the
Decision”) which is contained in the “Response to Consultation” dated 3 March 2010 (“the
Response Paper”).

FACTUAL BACKGROUND
The Consultation Paper
3.

On 19 January 2010 you issued a Consultation Paper entitled “Controlling Costs in Defamation
Proceedings: Reducing Conditional Fee Agreement Success Fees” (the “Consultation Paper”).

4.

At page 7 of the Consultation Paper it was said
“Although in the main this consultation follows the Government Code of Practice
on Consultation, Jack Straw, the Secretary of State for Justice and Lord
Chancellor, has decided that the following deviation from the Code is appropriate
in the circumstances: in order to be in a position to implement the proposal as
soon as possible (subject to consultation), it will be necessary to shorten the
consultation period to four weeks”.
No other reason was given for the departure from the Code of Practice.

5.

The Consultation Paper said that it was focussed on
“the short term immediate measures which the Government believes is needed to
deal with disproportionate costs in defamation proceedings while it considers in
the longer term Sir Rupert Jackson’s recommendation for removing the
recoverability of success fees and ATE premiums” (para 4)

6.

The Consultation Paper referred to Sir Rupert Jackson’s report as setting out “comprehensive
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details of the current arrangements and the need for reform”. It proceeded on the basis (as stated
in paragraph 8) that in civil cases “including some defamation proceedings, the maximum success
fee of 100% is regularly charged” (para 8). It also makes clear that the objective of the prescribed
“maximum permitted percentage charge” was
“to enable claimant lawyers to balance risk: to cover the costs of cases that failed
with an uplift or success fee on those that won”.
This objective is often referred to as “costs neutrality” and this is the term we will use in this letter.
7.

The Consultation Paper goes on to say that
“However, this approach of balancing risk across a large number of cases - is not
effective in an area when the number of cases is relatively small and the vast
majority of claims succeed. 100% success fees cannot be justified when the risk of
losing any cases is low. We consider that this currently is the situation with
defamation proceedings” (para 9).
This confirms that the starting point remains “costs neutrality” – in other words, that the objective is
to set the maximum percentage success fee at a level at which the success fees recovered in
successful cases will be sufficient to cover the base costs lost in unsuccessful cases.

8.

The data which is, apparently, relied on in the Consultation Paper in support of the contention that
the “risk of losing any cases is low” is set out at paragraph 11 of the Consultation paper, which
refers to a Schedule of 154 cases supplied to Sir Rupert Jackson by the Media Lawyers
Association. This is erroneously described as a “sample” – it appears to be a list of all the cases
lost by members of the MLA in 2008 and does not include cases against non-members or cases
which MLA members won. On the basis of this Schedule it is concluded
“it is clear that the vast majority of defamation claims succeed and that the more
expensive cases tend to be funded under a CFA” (para 11).
At paragraph 12, the Consultation Paper discusses the impact of CFAs on the media and the
threat to freedom of expression more generally.

9.

In the section headed “The Proposal” the Consultation states that the maximum success fee which
the law allows is 100% and says that “100% is regularly applied and appears to have become the
norm” (para 17). It then says this
“Taking into account the fact that in the data sample provided by MLA none of the
claims were successfully defended at trial, it is clear that in defamation cases,
100% success fees are too high” (para 18)

10.

Paragraph 19 of the Consultation reads as follows:
“In theory, the justification for 100% success fees is to allow lawyers to recover
costs that would accrue from a privately paying client on the basis of taking two
cases each with a 50:50 prospect of success, and winning one and losing the
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other. But it is known that, in defamation cases, claimants are winning a much
higher proportion of cases suggesting that they have a much higher than 50%
chance of success. Indeed the figures for relative proportions of successful and
unsuccessful claims above indicate are not a justification for 100% success fees,
but rather the abolition of success fees in defamation proceedings altogether”.
In other words, the Consultation Paper proceeds on the basis that the aim is to achieve “costs
neutrality” but that, using the figures provided by the MLA, defamation cases have a 100%
success rate and, as a result, there is a justification for the abolition of success fees altogether.
11.

The Consultation Paper then proposes a reduction of the maximum success fee to 10% “to level
the playing field between the claimant and the defendant in defamation proceedings” (para 21),
noting the belief that this measure is justified “given the relatively small number of cases which
would be affected”.

Complaints about the 4 week Period
12.

We are aware that a number of respondents complained, both at an early stage and in their
consultation responses, that the four week consultation period was too short to provide a proper
response. These respondents included our client as well as the Chairman of the Bar and the
Heads of the two principal sets of Chambers doing defamation work (5RB and 1 Brick Court). We
do not know whether there were other, similar, complaints from other consultees. You responded
by saying that, in your view, a period of 4 weeks was adequate but without giving substantive
reasons as to why the consultation period should be reduced.

Response to the Consultation
13.

The Response Paper was published on 3 March 2010. It records that 57 responses were received
of which 53% supported the proposal, including all the media respondents. The proposal was
opposed by 18 of the 25 legal professional respondents and all the legal representative groups
and members of the judiciary.

14.

We have seen some, but not all, of the responses to the consultation. We invite you to provide us
with a full set. However, even without seeing all the responses, the following points clearly emerge,
from the evidence which is summarised at pages 6 to 16 of the Response Paper:
(1)
No factual evidence was submitted which supported the Consultation Paper’s factual
statements that:
(i)
the vast majority of defamation claims succeed;
(ii)
the more expensive cases tend to be funded under a CFA;
(iii)
100% success fees have become the norm.
(2)
A number of respondents submitted evidence which cast considerable doubt on the
material on which these factual statements were based. In particular:
(i)
Evidence was submitted that the success rate of defamation claims was
considerably lower than 100% - for example, there was evidence that between 1
January 2005 and 31 December 2009 claimants had succeeded in 71% of cases.
(ii)
A considerable number of respondents challenged the assumption that 100%
success fees were routinely applied. Both barristers and solicitors submitted
evidence that the success fees they had, in fact, recovered were considerably
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(3)

lower.
A considerable number of respondents indicated that a 10% maximum success fee was
the equivalent of abolishing CFAs in defamation cases, indicating that with success fees at
that level CFAs would no longer be economically viable for them.

The Decision
15.

In reaching the Decision you did not address any of the substantive points which had been made
by respondents to the consultation who opposed the proposal. In particular, the evidential issues
mentioned in the previous paragraph were not addressed or analysed in any way. There was no
factual material relied on to displace the large body of material provided on consultation which
contradicted the assumptions on which the proposal was based.

The Press Release
16.

The Decision was announced to the public in a Press Release of 3 March 2010 (“the Press
Release”). In the Press Release it was said
“Reducing the success fees charged by lawyers in no-win, no-fee defamation
cases will help level the playing field so that scientists, journalists and writers can
continue to publish articles which are in the public interest without incurring such
disproportionate legal bills. This is particularly important for ensuring open
scientific exchange and protecting the future of our regional media, who have
small budgets but play a large role in our democracy”.

THE DETAILS OF THE MATTERS BEING CHALLENGED
17.

The Claimant challenges the decision to implement the proposal to reduce the maximum success
fee in defamation cases to 10% immediately.

THE ISSUES
18.

The Decision is unlawful for the following reasons:
(1)

Unfair and Inadequate Consultation: The consultation which took place was unfair and
inadequate because, in particular:
(a)
The consultation did not take place at a “formative stage” of policy – the
consultees were presented with and asked to comment on only one alternative to
the status quo.
(b)
The period of consultation was too short, which materially impeded the ability of
consultees to respond (fully or at all). The only reason given for departure from the
Code of Practice (a desire to implement the proposal as soon as possible) was
patently inadequate.
(c)
The sole reason given for departure from the Code of Practice – namely to
implement the proposal as soon as possible – also indicated that consultation did
not take place at the “formative stage” but that the policy had already been
decided on.
(d)
The products of the consultation were not conscientiously taken into account when
the Decision was taken. No account whatever was taken of the following evidence
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produced to you as part of that consultation:
(i)
that the proposal was likely to mean that defamation CFAs would no
longer be available in practice, thus causing serious damage to access to
justice;
(ii)
that, in order to achieve “costs neutrality” in defamation cases it was
necessary to have maximum success fees of more than 10%;
(iii)
that success fees of 100% were not regularly charged.
(2)

Failure to take account of relevant considerations: The Decision failed to take into
account:
(a)

(b)
(c)

(c)
(d)
(e)

(f)

(g)

(h)

(3)

The evidence produced in response to the consultation that, if the maximum
success fee is reduced to 10% this will mean that defamation practitioners would
no longer take cases on CFAs with the result that access to justice will be
seriously impeded.
The overwhelming evidence produced in response to the consultation that
success fees of 100% were rarely recovered.
The evidence produced in response to the consultation that the “win rate” of
defamation claims was considerably less than the 100% referred to in the
Consultation Paper
The need to achieve “costs neutrality” by reaching a proper assessment of the
“win rate” of defamation claims.
The effect of the proposal on access to justice in claims against non-media
defendants (where the Article 10 rights of defendants would often not be in play).
The effect of the proposal on access to justice by defendants such as scientists
and writers who have been able to use CFAs to achieve a level playing field in
defamation claims brought by powerful claimants.
The fact that the proposal would destroy the market for ATE insurance in
defamation cases thus pre-empting the decisions to be taken in response to the
Jackson Report.
The damage to the public interest resulting from the publication of false
information which (in the absence of CFAs) would be less likely to be subject to
legal challenge.
The possibility of reducing the maximum success fee to a figure above 10% but
less than 100% or of meeting the Article 10 concerns of the media by a more
rigorous costs assessment regime.

Irrelevant Considerations: The Decision took into account irrelevant considerations:
(a)

(b)

The case for CFA Reform advanced by Sir Rupert Jackson in his report, Review of
Civil Litigation Costs: Final Report (14 January 2010). This case was irrelevant to
the Decision as it did not propose a reduction of the maximum success in CFA
cases but rather the abolition of success fees altogether along with a package of
measures including “one way costs shifting” and a 10% increase in the level of
damages, inter alia, in defamation cases.
The importance of “ensuring open scientific exchange” when, in fact, there was no
evidence that CFAs had been regularly or commonly used in defamation cases
against scientists.
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(4)

Irrationality: The Decision was irrational in that no rational decision maker could properly
have concluded that a maximum 10% success fee would achieve “costs neutrality” in
defamation cases – such costs neutrality could only be achieved if 95% of all defamation
claims are successful whereas the evidence available suggested that the percentage
success rate is, in fact, considerably lower than 95%.

(5)

Material error of fact: The Decision is based in part on several serious errors of fact, in
particular:
(a)
That the “vast majority of defamation claims succeed”.
(b)
That success fees of 100% are regularly claimed by claimant’s lawyers and paid
by defendants.

(6)

Failure to provide adequate reasons: The Decision fails to address or reach conclusions
on the main argument and issues raised by consultees opposed to the proposal, including
those set out in paragraph (2) above.

THE DETAILS OF THE ACTION THAT THE DEFENDANT IS EXPECTED TO TAKE
19.

We require the suspension of the implementation of the Decision and the re-opening of the
Consultation to allow further time for responses. When those responses have been provided, they
should be fully and properly considered and the Decision retaken.

THE DETAILS OF THE LEGAL ADVISERS, IF ANY, DEALING WITH THIS CLAIM
20.

This claim is being dealt with by Steven Heffer at the above address and reference.

THE DETAILS OF ANY INTERESTED PARTIES
21.

The respondents to the Consultation Paper are all potentially interested parties. We have sent
copies of this letter to the Media Lawyers Association, the Bar Council and the Law Society as the
appropriate representative bodies.

ADDRESS FOR REPLY AND SERVICE OF COURT DOCUMENTS
22.

The address for reply and service of court documents is as stated above.

PROPOSED REPLY DATE
23.

We require a substantive response to this letter within 7 days.

Yours faithfully

Collyer Bristow LLP
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