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DEFAMATION: PUBLICATION

INTRODUCTION

It is unsurprising that it is an essential element of a claim in defamation that
the defamatory allegations need to be communicated to someone other than
the proposed claimant or defendant. They must be published to a third party,
otherwise the claimant's reputation cannot have been damaged.
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OVERVIEW
1. This analysis of publication within the context if defamation
proceedings looks at the issues that arise in demonstrating that
publication has occurred and establishing the defendant's responsibility
for publication within court proceedings. Reference is made to case law
and statute in particular the changes that will apply under the
Defamation Act 2013. The rise of internet based litigation makes
examination of the law relating to publication of particular interest.
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KEY ACTS

Defamation Act 1952
Defamation Act 1996
Limitation Act 1980
Defamation Act 2013
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KEY SUBORDINATE LEGISLATION

None
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KEY QUASI LEGISLATION

None
7

KEY EUROPEAN LEGISLATION

None
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KEY CASES

Godfrey v Demon Internet Ltd (Application to Strike Out) [2001] Q.B. 201
Metropolitan International Schools Limited v Designtechnica Corporation
(2006)
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Tamiz v Google Inc [2012] EWHC 449 (QB); [2012] E.M.L.R. 24
Jameel v Dow Jones & Co Inc [2005] EWCA Civ 75; [2005] Q.B. 946

Applause Store Productions Ltd v Raphael [2008] EWHC 1781 (QB); [2008]
Info. T.L.R. 318
Cairns v Modi [2012] EWHC 756 (QB)
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KEY TEXTS

Gatley and Libel on Slander (2010)
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DISCUSSION OF DETAIL
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What Is Publication?
1. One of the three essential ingredients to establish a claim in
defamation is that the words complained of have been published to a
third party (the other two being that the words complained of are
defamatory and that the claimant is identifiable). There can therefore
be no claim in defamation for a communication sent solely to the
potential claimant, someone else has to receive it. Plainly, in
circumstances where no one sees the words complained of other than
the potential claimant no actual reputational damage could be suffered.
2. Publication in defamation proceedings is used to describe not just the
traditional act of publishing but communication in general; electronic
communication, speech, broadcast, posters etc.

12

Proof Of Publication
1. The burden of proof falls on the claimant to prove that the defendant
published the words complained of. Usually that would be
straightforward, for example an article published in a newspaper. In the
case of an internet libel, the claimant must prove that the defamatory
material was accessed and read by a third party. It must amount to a
substantial publication (about which more below) either in terms of the
extent and/or seriousness of the libel, within the jurisdiction of the
Court, England and Wales, failing which a claim may be struck out as
an abuse of process.
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Place Of Publication
1. Publication is deemed to have taken place where the defamatory
material is received (i.e. read or heard) by the publishee. This is where
the damage to the claimant's reputation is done.
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2. In respect of a letter containing defamatory material, publication takes
place where it is read. In respect of a telephone call, it is where the
person is located when he hears the defamatory material

3. This applies equally to internet libels. For the purposes of internet
publication, it is not relevant where the publisher, or the website that
published the material, is based when the material complained of is

published or accessed (although the location of the publisher would
certainly be of interest for enforcement and jurisdiction reasons).
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Liability For Publication
1. Any person who publishes defamatory material to a third party will be
liable for its publication.
2. Furthermore, any person who has knowingly participated in the
publication will also be liable. For example, if a claimant complained of
an article published in a newspaper, liability would attach not just to the
writer of the article, but also the newspaper publisher (the company)
and the editor. Each of these personalities are deemed to have primary
responsibility for publication.
3. So too can any employer become vicariously liable for the publication
of an employee within the scope of his employment.
4. Liability for publication can also attach to secondary publishers who do
not take an active role in publication, but still make the defamatory
material available to third parties. A distributer and printer can also be
liable for their part in defamatory publications. Other examples include
libraries, news-stands, bookshops and - in the case of internet libels internet service providers (ISP's), such as BSkyB or BT. See below the
defences available for secondary publishers.
5. The position in relation to internet libels has developed quickly over the
last decade or so and to some extent remains in a state of flux. The
seminal case is Godfrey v Demon Internet Ltd (Application to Strike
Out) [2001] Q.B. 201 where the court held that an ISP, once put on
notice that it was making defamatory material available by way of a
third party website, and failed to remove it despite requests to do so,
would become liable for publication.
6. In respect of search engines, however, the court held in Metropolitan
International Schools Limited v Designtechnica Corporation (2006) that
Google was not responsible, even after it had been put on notice, for
the publication of wording produced by automated searches in
response to requests made by Google users.

v 22/08/2013 17:12

7. The very recent Court of Appeal of Tamiz v Google Inc [2012] EWHC
449 (QB); [2012] E.M.L.R. 24 indicates a potentially significant shift in
how the court will view the liability of search engines for the publication
of defamatory material. In Tamiz, the court held that Google was
arguably a publisher of the material complained of after it had been put
on notice by the claimant. The court drew the analogy of a giant

noticeboard, provided by Google, and on which others could put
material. The Court of Appeal held that because Google has the power
to remove or block what is posted on that noticeboard and, as such, it
contributed to the continued publication of the material. Consequently
Google would not have an unassailable defence of innocent
dissemination of s.1 of the Defamation Act 1996 , once notified on the
material complained of.
8. However, in this case, the number of people who viewed the comment
before notification and take down, and therefore the extent of the
damage to the claimant's reputation, was minimal and the court held,
relying on the House of Lords authority of Jameel v Dow Jones & Co
Inc [2005] EWCA Civ 75; [2005] Q.B. 946 , that the claim was an abuse
of process.
9. There are circumstances, particularly in respect of online publications,
where responsibility for publication will be disputed. In the case of
Applause Store Productions Ltd v Raphael [2008] EWHC 1781 (QB);
[2008] Info. T.L.R. 318 a false Facebook profile was set up in the name
of the second claimant and defamatory comments were published
about him. The claimants obtained a Norwich Pharmacal Order against
Facebook which showed that the defamatory comments emanated
from the defendant's computer. The defendant claimed that he had
guests round and one of them must have logged on to his computer
and published the words complained of. Perhaps unsurprisingly, the
judge found this explanation "utterly implausible".
15

Republication
1. Any person who repeats a defamatory allegation will at law be treated
as a new, primary publisher of the allegation.
2. Additionally, the original publisher of the defamatory allegation can also
be held liable not only for his original publication, but also for the
publication of the allegation by third parties if:
a. the publication was a reasonably foreseeable consequence of
the original publication; or
b. the original publisher authorised the republication or intended
the material to be republished, or
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c. there was a moral, legal or social duty to communicate the
material to a third party.

3. The recent Court of Appeal judgment in Cairns v Modi [2012] EWHC
756 (QB) sets out important guidelines in respect of online
republication. This was the UK's first Twitter libel trial. It involved
allegations of match-fixing against New Zealand international cricketer
Chris Cairns, of which, it is worth noting, he was completely exonerated
by the court.

4. The recent Court of Appeal judgment in Cairns v Modi [2012] EWHC
756 (QB) sets out important guidelines in respect of online
republication. This was the UK's first Twitter libel trial. It involved
allegations of match-fixing against New Zealand international cricketer
Chris Cairns, of which, it is worth noting, he was completely exonerated
by the court.
5. The Court of Appeal recognised that as a consequence of modern
technology and communication systems, defamatory allegations
published on the internet have the capacity to 'go viral' more widely and

more quickly than ever before. This problem has been exacerbated
immeasurably by the popularity of social media websites and their
unregulated use by many millions in the UK alone.
6. The Court of Appeal held that the "percolation phenomenon" inherent
in online publications is a factor that must be taken into account in
assessing the true extent of publication of the libel and consequently in
coming to a fair assessment of the appropriate damages award.
7. Twitter publications can also be re-tweeted at the press of a button. If
an individual re-tweets a defamatory tweet he will expose himself to
liability as a separate publisher. The ongoing legal case of Lord
McAlpine, falsely identified as a paedophile, and his experience at the
hands of the "Twitterati", bears testament to this and highlights the
dangers, both for the victims of libellous tweets and for those who
casually re-tweet or refer to defamatory allegations.
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Single And Multiple Publication
1. Traditionally, English law has not recognised a "single publication rule"
and as a consequence each communication of the same defamatory
material has been treated in law as a separate publication.
2. This has had important ramifications for the limitation period which, for
defamation claims, is 12 months from the date of publication. As every
new publication is potentially actionable, the time starts to run each
time there is a new publication. Where an article is published online, it
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has been deemed to be being published continuously, so the clock
remains on day 1 unless and until the article is taken down from the
website.

3. Section 8 of the Defamation Act 2013 introduces a "single publication
rule" in English law for the first time. The legislation states that this new
rule will not apply to publications that are "materially different" from the
original publication. Importantly for practitioners, the limitation period
will be deemed to run from the date of first publication.
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Minimal Extent Of publication

1. In Jameel v Dow Jones & Co Inc [2005] EWCA Civ 75; [2005] Q.B. 946
, the House of Lords held that it may be an abuse of process to pursue
a claim in defamation in respect of an allegation where the damage is
so trivial, even if the allegation is technically actionable.
2. In Jameel, the words complained of were published to only five
individuals; two of them did not know who the claimant was and the
other three were his close associates who were unlikely to believe the
allegations. In the circumstances, the court held that the actual damage
done to the claimant's reputation was so minimal that it would not be a
proportionate use of the court's resources to allow the claim to
continue.
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Defences For Secondary Publishers
1. The law provides protection for those who unwittingly have unwittingly
played a part in the communication of a defamatory statement. Limited
protection was provided by way of the common law defence of
"innocent dissemination" however the breadth of the defence was
uncertain and standard of innocence a high one.
2. The 1996 Act provides at s.1(1) a two stage process first ( s.1(1)(a))
that he was not the author, editor or publisher, and second that he took
reasonable care ( s.1(1)(b)) and had no reason to believe that he
partook in the publication of a defamatory statement ( s.1(1)(c)).
Section 1(3) provides a non exhaustive list of those who shall not be
considered publishers which covers printers, distributers, live
broadcasters and ISPs however the second stage of the defence still
applies ( s.1(1)(a) and (b) ). Section 1(5) sets out the factors to be
considered (a) the extent of his responsibility for the statement or
decision to publish (b) the nature and circumstances of the publication
c) the previous conduct of the author, editor or publisher.
3. The Defamation Act 2013 extends this Defence. It requires the
Claimant to bring its action against the author, editor and publisher (as
defined in the 1996 Act) in all but circumstances where it is not

v 22/08/2013 17:12

"reasonably practicable to do so". The application of this test will no
doubt be the subject of some debate.

4. Section 10(1) Defamation Act 2013 : A court does not have jurisdiction
to hear and determine an action for defamation brought against a
person who was not the author, editor or publisher of the statement
complained of unless the court is satisfied that it is not reasonably
practicable for an action to be brought against the author, editor or
publisher.
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ANALYSIS
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KEY AREAS OF COMPLEXITY OR UNCERTAINTY

See above.
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LATEST DEVELOPMENTS

See above: Defamation Act 2013 s10 (1).
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POSSIBLE FUTURE DEVELOPMENTS

The most significant future development is the way in which the Defamation
Act is to be interpreted by the Courts and its impact upon the way publishers
behave. Section 8 will have the effect of preventing actions against
publications over 12 months old even if they continue to be republished in the
same form on the internet. Difficulties may arise if previously unknown
publications suddenly gain prominence more than 12 months from when they
were originally posted. It will also be interesting to establish how Section 10
(1) of the Defamation Act is to be interpreted. The biggest question seems to
be; what steps will a claimant have to take to satisfy the court that he/she has
done all he/she can to sue the author/editor/publisher before taking action
against a secondary publisher?
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HUMAN RIGHTS

None.
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EUROPEAN UNION ASPECTS

None.
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FURTHER READING
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